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BOOK REVIEWS 565 

The International Law and Custom of Ancient Greece and Rome. By 
Coleman Phillipson. London: Macmillan and Co. 1911. 2 v., 
pp. xxiv, 419, and xvi, 421. 

The writer of this scholarly work is already favorably known to 
students of international law as the author of two small volumes bearing 
the titles of Studies in International Laiv and The Effect of War on Con- 
tracts, respectively. He claims in the preface that the present work 
" offers to the reader the first comprehensive and systematic account of 
the subject (namely, the international law, public and private, of ancient 
Greece and Eome), that has appeared in any language." 

The two volumes of Laurent on the International Law and Inter- 
national Relations of Greece and Rome (Vols. II and III of the Etudes 
sur I'histoire de Vhumanite in 18 volumes, published during 1850-70) 
are undoubtedly chargeable with some of the defects pointed out in 
Phillipson's preface, but they also exhibit great qualities of heart and 
mind, and remain a remarkable monument to the energy, erudition, and 
noble purpose of their author. They are the work of a man who was 
an artist as well as a scholar, and they constitute an achievement which 
mere scholarship can never attain. In any case, it cannot be success- 
fully maintained that the volumes of Laurent, whatever their defects, 
do not contain a more or less " comprehensive and systematic account " 
of the subjects of which they treat. 

If our author's general attitude toward Laurent is wholly inadequate 
and very unjust, it must also be said that he fails to make out his case 
against his great predecessor on particular points. For example, in 
speaking of the Laws of Manu (Vol. II, p. 205), he cites Laurent as 
saying that they " savour of a profound Machiavellianism," and adds : 
" It would seem, in the eyes of this writer, that a nation or society which 
falls in practice below its idealistic theory is to be condemned beyond 
redemption." It would not require a very deep and searching examina- 
tion of this old Brahmin code to convince the reader that in this matter 
Laurent is wholly right and Phillipson absolutely wrong. It will, 
indeed, be sufficient to read the passages which the present reviewer has 
cited from Burnell and Hopkins' translation of The Ordinances of Manu 
in the October number of this Journal for 1911 (5:904). However, it 
should be said in behalf of Mr. Phillipson that he is much better 
acquainted with the international practice of the Greeks and Eomans 
than he appears to be with the Laws of Manu. 

Another merit for his work claimed by the author (see preface) is 
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that it has been his constant aim " to bring out the juridical side of the 
subject, rather than to trace elaborately its historical development." 
This is an aim which becomes a barrister-at-law, and a task well worth 
undertaking, though it may well be doubted whether the harvest yielded 
by the application of the juridical mode of treatment is as fruitful as 
that which might have been produced by the use of the historical 
method. 

However this may be, the results have amply justified the attempt. 
If there appears at times to be a lack of flesh and vitality, if dry bones 
and fossil remains seem often to predominate, this is doubtless due to 
the too exclusive use of the " juridical " method and to that lawyer-like 
habit of mind which seems incapable of breathing life into seemingly 
dead or inanimate things. 

The subjects treated in twenty-eight successive chapters include such 
interesting and important topics as " The Greek City-State System," 
" Greek Conceptions of Law," the " jus gentium " and " jus naturale," 
" Greece and Foreigners," " Borne and Foreigners," "Ambassadors," 
" Bight of Asylum," " Extradition," " Negotiation and Treaties," " Con- 
federations and Alliances," " State Interest and Balance of Bower," 
" Colonies," " International Arbitration," various phases of the " jus 
belli " of the Greeks and Bomans, " Neutralization and Neutrality," the 
" jus fetiale," " Beprisals," and " Some Questions of Maritime Law." 

It is impossible to deal with all or any of these matters in detail. 
Such subjects as the jus gentium and jus naturale, the relations of Greece 
and Borne with foreigners (to which are devoted eight chapters), the 
different kinds of treaties, international arbitration, and the various 
phases of the jus fetiale and the jus belli are treated very fully and 
adequately. The reader will find on pages 83-89 of Vol. II what 
seems to be the only fairly adequate account existing in English of that 
interesting mixed tribunal of international jurisdiction, known by the 
Bomans as recuperators — a sort of permanent arbitral court for the 
application of commercial law. It should be especially noted that the 
field of international private law is not neglected in this work. 

The weakest chapters are those dealing with historical matters. In 
particular the author appears to have little insight into the real char- 
acter of Boman diplomacy, a subject on which he might have consulted 
Machisevelli and Montesquieu with great profit. For example, he 
remarks (I, 101): "Often she (Bome) protected weaker States." 
True, but always with an eye single to her own interests. The testimony 
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of witnesses like Cicero, Virgil, Livy, Bodin, and Bossuet in favor of the 
justice, equity, and good faith of Rome is almost valueless in the face of 
the enormous mass of historical evidence to the contrary. The author's 
own illustrations given in Chapter XVIII on " State Interest and Bal- 
ance of Power " do not bear out his statement that " the interests of law 
and justice were paramount" amongst the Greeks and Bomans (II, 90). 

He cites (on p. 113 of Vol. II) the brilliant advocate Mommsen as 
saying : " It is only contemptible disingenuousness, or weakly senti- 
mentality, which can fail to perceive that the Bomans were entirely in 
earnest in the liberation of Greece," etc. He should also have cited the 
reply of the judicious Ihne to this outburst of Mommsen's. " These are 
hard words. But I am not afraid of being charged with ' contemptible 
dishonestly ' or ' feeble sentimentalism ' if I persist in thinking that the 
Boman senate was guided by ' political calculations ' alone." (See 
Ihne's History of Rome, III, note on p. 80). 

The attempt to prove the existence of a conception of the obligations 
of neutrality in a juridical sense (see pp. 303 ff.) must be pronounced 
a failure. The criticism of the opinion of M. Kleen (pp. 309-10) on 
this point is unjustified. The idea of neutrality undoubtedly existed 
amongst the Greeks, and they had words in which to express this idea, 
but they certainly had no sense of legal obligation in the premises. 

Perhaps the most fundamental question raised by the author is whether 
the ancients had a system of international law in the strict or proper 
sense of this term. In view of the mass of material collected and evi- 
dence produced by writers like Laurent, Phillipson, Walker, and others, 
there is no longer room for reasonable doubt that the ancients, more 
particularly the Greeks, did possess more than the mere rudiments of 
such a system. But it was a system, not our system. A system such 
as ours could not possibly have been developed prior to the rise of the 
modern European State System, at the close of the Middle Ages, or 
during the fifteenth and sixteenth centuries of our era" (see this 
Journal, 5:901), nor was it an important source of our system of inter- 
national law, though many interesting and important analogies might be 
pointed out. In order, however, to trace a connection between different 
systems, it is not enough to point out the analogies. The connection 
must be actually shown, or evidence produced from which it may be at 
least inferred. Boman law, more especially the jus gentium, was 
unquestionably an important factor in the development of modern inter- 
national law (see this Journal, 5:921), but the assertion by Phillipson 
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(I, p. 106) that Eoman international law furnishes " a great part of the 
groundwork of our modern system " is wholly erroneous. 

As stated at the outset, this work is very scholarly, perhaps too much 
so for many students of international law who are not classical scholars. 
These would probably have preferred a translation to a paraphrase of the 
numerous citations (in the original) of authorities and documents so 
generously provided in the text and in the footnotes. The bibliography 
is, as Mr. Phillipson claims in his preface, probably " the fullest that 
has ever been presented." 

Though the reviewer has felt bound to criticise the author's method, 
style, and viewpoint somewhat severely, he would not wish to leave the 
impression that he has an unfavorable impression of the work as a whole 
or that he considers it a mere piece of antiquarian research. On the 
contrary, he regards it as a very important contribution to a field in 
which the laborers are few and the harvest plentiful. He sincerely hopes 
that Mr. Phillipson will feel sufficiently encouraged by the reception of 
this work to "continue on somewhat similar lines with the preparation 
of further volumes on the development of international law in the middle 
ages and in modern times " (preface, ad fin.). 

Amos S. Hershey. 



